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RESPONSE-TO PETITIONER'S STATEMENT OF FACTS
TheCourtwill notethatPetitionerhasresortedin anumberof instancesin her
StatementofFactstoapresentationof argumentandin otherinstancestothepresentation
of factswhicharenotsupportedbyacitationtotherecord.Thosefailurestofollowthe
ruleswill beapparenttotheCourtandhenceRespondentwill onlytakebriefnoticeof the
failure.
RespondentalsogenerallyrespondstotheStatementof Factsbypointingoutto
theCourtthatmostof thefacts_statedbyPetitionerhavenothingtodowiththeissueson
appealandaremerelyanattempttodivertattentionfromtheissues.Theappealconcerns
thequestionofwh~therthedoctrineof estoppelenablesPetitionertorelyonherown
undisputed,unexplained,unexcusedandknowingmisrepresentationtotheCourtandthe
Respondent'sexplainedacquiescencein thatmisrepresentationin overcomingan
undisputed-lackof subjectmatterjurisdiction.Theconductof thepartiesinregardtothe
unrelatedmattersrepeatedlyreferredtobyPetitionerhasnothingtodowiththeissueson
appeal.
In regardtoparagraph4 of theStatementof FactswhereinPetitionerstatesthe
following:
AlimonyUndertheAmendedDecree
Basedupontheamountofpropertyaccumulatedbythepartiesandparticularly;the
sizeof themonthlypaymentstheRespondentwastopaytothePetitioner,no
alimonywasawardedtothePetitioner(paragraph11,AmendedDecree).
-1-
ThefOf~goingis.a:.rnisstatementof theAmendedDecree.Paragraph11of theAmended
Decreestatesasfo1i9W~:
'. ', ... ".:' .' :>:. y,~. ",·~t···'::' . ~.,. :..1, "';' .".;' •
11..In considerationof theforegoingaward,thereshouldbenoawardof
alitho'nyt~PetitiQner..
. . . ,
Henceall of theprovisio!isqft.heAmendedDecree'wereconsiderationfornoalimony
beingawarded'toPetitidner.
RESPONDENT'S REBUTTAL ARGUMENT
I. Rigafdi~~~af!,!:flv.Cattail,.5Uta'b2d4-07~410 (1956).
Petitionermisrepr~s~~;t~.. esI:'0ndent'spositiontotheCourt0;0, Caffall. PetjtiQner
states:"TheAppellant'doesnotdisputethat'Caffallis controllingbut'contendsthatthe
, ' .. ,'" , ,,\', " ,... ' ".
elementscontaine~thereinwerenotm~tin thisC(;lseandthatlatetcaselq.wadds
, '
additional'e"lementsto hetes~ ~unciatedin Caffall(SeeAppellant'sBriefatpp.18~'22)."
App'"eeBr. 17. [Emphasisadd~d.]Res~~ndentd<?~sdis~tewQetherCaf!all is
controlling.Thereis adifferencebetweenacknowled~in~aparticularcaseis stillgOQd
lq.w~ndacknowiedgin~itis t~~coptrollinglawonaparticularcase.SeeRespondent's
IssueNo.8.:
8. "Caff~llnistinguis'~~4:!Vhe~herthetrialCOll,rterredin finding
'Caffallv. 'CaJrall,5Utah1d407,419(1956),3Q3 P.2d2~6is 'controlling
authorityfortQ.iscase·andw~~~nerthi~caseis di~tjJ1guis4abl~fromC~Jfall.
Issue8. A:pp;ntBr. 5.
-2-
.•..~'
Seealso:
RespondentacknowledgesthatCaffallis stillgoodlaw.1 However,its
holdingof allowingjudicialestoppeltotrumpadefenseof subjectmatter
jurisdictionseemstobelimitedtojustthefactsof thatcas~.WhileCaffall,
itselfasplitdecision,is stillgoodlawit hasnotbeenwidelyfollowedand
wascriticizedbytheUtahCourtofAppealsin VanDerStappenv. Van
DerStappen,815P.2d1335(UtahApp. 1991).Respondentknowsof only
twocasesthathavecitedCaffallasauthority,VanDer Stappen,supra,
(following,butcritical)andaMarylandstatecase,Pryor v.Pryor,240Md.,
224(1965),whichcitedCaffallasauthorityforsomethingotherthatthe
issuespresenthere.
App'ntBr. 37. [Footnoteadded.]
Petitioner'statementtothecontrary,RespondentdoesdisputewhetherCaffallis
, ' '
controlling.Caffallis stillgoodlaw. It standsfortheproposition;amongotherthings,
thattheremusthavebeenamarriagein ordertovestthecourtwithsubjectmatter
jurisdictiontoadjudicateadivorce.Beyond'thatRespondentassertshiscaseis
distinguishedfromCaffall. Caffallwasasplit'decisiononanarrowissueof lawandhas
notbeenwidelyfollowedbyUtahcourts.RecentUtahcasescitedinRespondent's
OpeningBriefstatethataproponentofjudicialestoppelmustproveafifthelementofbad
faith(inadditiontothetraditionalfourelement)in ordertoprevail.Orvisv.Johnson,
2006UT App 394,146P.3d886; Orvisv.Johnson,2008UT 2, 177P.3d600.Other
UtahcasescitedbyRespondentstateknowledgeorequalaccesstoknowledgehaslong
nullifiedjudicialestoppelasadefense.TracyLoan& TrustCo.v.OpenshawInv.Co. et
aI., 102Utah509(1942),132P.2d388. OtherUtahcasesstatethelongrecognized
",lCaffallisstiU·goodJaw,'meaningthattheUtahSupremeCourthasnotexpresslyover-
turnedCaffall.
..J-
r '
generalprincipleth~tequItyrequitescleanhands6ltheoneseekingequitablereliefsuch
',. " .
asinthiscasewhetePetitioneri~seekingtoepforceeq~i~ableestoppel.Honev. Hone,
20940tApp 241,~5 p"jd 1221,17.
Petitionerfll§representsthetactsfromCdjJall ononecriticalpointsta~ng,"The
factsin thatcase[Cdffal/] established:thattn~partIesweremarriedonJuly 22,1936.At
thattimehoweV~r,thepar'iiesackn'owl~dg~dthattheoneorbG>thof themhadprior
spousesfromwhomtheyhadtlOibeeh'div~rced."App'eeBr. 17.[Empha~isadded;'Text
• :}.; 6 • I' .• ,i :' t', .. ~..'". ,.. ".1 • ,'.' .• ".•
added.]Petitionergivesnocitationto Caffallin supportof hercontentioi1thattheparties
No~herein Cpffalld6estheColirtsay"th~pattiesackn:o~.ed~'edthattheoneorh~thof
themhadpriorspO'usesfromwhom"theyh,adriotbeendivdrced."Id. [emphasisadd,~d.]
T4ati~thecruxofthematt~i.theresih1plYlsriotYringin Caffallto 'sh6wth~tMrs."
Caffallknewtqatthepartieswereno{£re'eto'marry'or'thatshei1ilt~ntionaliyrhisledthe
court'regardingtheparties'maritalstatus.Whileit istruethatMrs.Caffall pleadthatthe
part.i~sweremarried,thereis ~9thin~in theCo.urtopinionstatingtbatMrs.Caffallki1ew
thatheiallegationwasfalsewhenshemadeit. UnlikeCaffall, it is undisputedthatthe
Petitionerhereinkne'wthepartieshadnevermarriedandshemisled,thecourtwhenshe
pled(inwhatamountstoaverifiedconiplajrit)t11atthepartie&weremarriedonMay3,
1964whentheywerenot. R. at0004.'
, .' .. : '... i •..
TIle issueofwhatthepartieskriewandwhen'theymew it wasclearlyraisedby
. ~ ..
Respondentin theCouhbelow. Yet PetitionerneverflIedan,affidavitin oPPosItion,
-4- .,
neverdisputedthefactsas'sert6dbyRespondentandhasneverdeniedthatshemisledthe
Court. It is interestingtonot~,sofarasRespondentrecalls,thefirsttimePetitioner
acknowledgedthatthepartieswerenevermarriedwasinherappealbriefintheSummary
of theArgument."Appelleeacknowledgesthatthepartieswerenevermarried."App'ee
Br. 15. It hastakenalongtimetogethertosaythat..
Petitionerhasneversoughtoexplainw~y~hepledtherewasamarriagewhenshe
knewtherewasnotone,althoughshehadampleopportunitytodoso. Petitionerclaims
thesameofRespondent(i.e.,hecannotexplainhoworwhyheadmittedamarriagewhen
heknewtheywerenevermarried.App'eeBr. 20- 21. Thatis nottrue.Respondentfiled
an~ffidavitexpl~inipg~hyheadmittedtheriiairia~e,~ndwhyheconductedhimselfas.
thoughhewas(orhadbeen)marrieduntilaboutSept,e11lbe,r2008.Hestateditwas
becausehethoughtthi~-sevenyearsmadea·commonlawmarriage.Het~oughtlackof
amarriageceremonymadenodifferencetotheirlegalpositionbecausetheyhadlived
togetherformorethanthirtyyears.Not only!stherenothingin therecordtodisputethat
assertion,butit is aplausible,logicalexplanation.See111ofRespondent'sAffidavit.
R. at1911-1912andApp'ntBr. 11- 12. Petitionerfilednosimilaraffidavitanddidnot
disputeRespondent'saffidavit.
At aminimumthecaseatbaris acaseof firsti11?-p~ession.UnlikeCaffall,where
onlyMr. CaffaIlknewof theimpedimenttomarriage,bothpartiesin thepresentcase
misledthetrialcourtregardingtheirmaritalstatus,statingthattheyweremarriedwhen
theY'werenot..Respondentassertsthathebettereasonedargumentisthatthereare
-5-
~mpleothetUtahcases(bbthin a~dbutof the:contextora divorcecase)th~t
, . ,," .. ' , ..
unequivocallyholdthatPetitionercannotassertjudicialestoppelasa defenset6subJect
matterjurisdictionw4~nPe1;i~Qn~rh~.dequalorgreaterknowledgeregardingthtessential
factthatthepartJesweren~~ethlardedhhdwhensheh':lduncle~nhands(misledthe
cOlIri)by tnisteptesentimgHie:status6fthepartiesmarriage'.'SeeTracyLoan& TrustCo.
:: _ !-,_ ... ,::._ ',' ",;- t .. ",' :". ',; _ • ;.,,,.(. :. __ . ' .• 1 _ .".,' .:.
v.'Openshaw'Jizv.Cd~'ei al., 102Utah509(1942),132P~2d388andHone v.Hone, 2004
UT App 241,95·'P.~d122i',~7,resp~ciiv~ly.
, '
So,whil~Caffail~still.g904l~~,it decidedaverynarrow,factspecitic,issue
, ,
differeht,t~*nv.rh~rtsp'i~:~~n.ther~'.""Cajjallis a t sewh~r~onlyQUe partyia{~w'dfthe
.' .~.'.:"C'i· .'. , ':. _ .'I, .. : _~:,,::•.._ ~. ,.. : . ~. __, __.. __ ".-!_.~ • !--:-_k_::~._' _ ..,.... __ .__ ~ .. '. _
voidm~rri~'geJ}th~i$p~'d~rligrtttom~ui-i~g~,'whe'i~asin thepresemtc~seb6thparti~s
;- . .' .', ••. j .:" .' ~" .• ,; '. '
~ew theywet~ri~vei';fu~~e~.ThJt'~"ar6,otherdl(fe~enceswhicharefullyqiscussedin
Respon<;!ent'sOpenjng:ariefandneednotqerepeatedhere.'PinalJy,thereareample-
otherUtahcaseswher~'thef~ct~a.ridissUes'areohPQintwiththeissuesandfactsin this
case.
Petitioner.al,sost~tesofResp~~dent:
However,theRespondentcall110texpl~lnhoworwhy,whenconfronted
witbthe'spe'cifica~legatioi1iff the'cOrhphiintt~athepartiesWeremarried
enMay 3, 1964,h~notonlyadmittedtheailegationbutmadenumerous
representationsrelatingtheretqduringthecourseof thedivorce
proceedings,including"theStipulation,D'ecre~,Amended'Findin~s,
AmendedConclusionsand,Amen<;!edD'ecree,whichheeithersignedOI
,approved.I~p~rtantly,theAppellantdid'notcountertheallegationof
ma~agy'ip.t~,~(~on1p).aintwi h~respo~~((indicating!hat.heagreedthatthe
P~ni~'~)iv~d{toget~ef..as'husb~nd'.andwife.'fr6mMay')',1964,'buthedeni~d'
t1iaft1ier~·~a§'a.rt1a!riageceiemopY?ll a~'spec,ific-date~'",May 3;,',1964.
"Respondentis a:-brightaridconnivingmaD. andit is obvioustoallthatthere
-6-
canbenomisunderstandingor confusionwhen~eatteste~tothisCourtthat
, .therewasa'marriageceremonyconductedona specificdateandtheparties
livedashusbandandwifethereafter.
App'eeBr. 20- 21.
RespondentdidexplainwhyhefiledananswertoPetitioner'scomplainton
August17,20~0admittingParagraph2 of~~titioner's complaintandwhy~econtinued
withthatpositionuntilSepte.JJ.?-ber2008.,In pe,rtinentpartRespondentstatesasfollows:
ShortlybeforeRespondentfiledhisMotiontoVar::ate;DecreeofDivorce
andAmendedDecreeofDivorceandMotiontoDismissfor WantofSubject
}yfatterJurisdiction,(~eferred~o,perei!1as"MotiontoYacate")on
September18,'2007helearnedthat"htookmorethanit specificamountof
time~ivingtogethertocreate,a,yaUdcommonlawmarriageunderUtahlaw.
• ;. ';:, :!_ ' '. :: : , ••• : "; •~:i . ~.I .. ' .' '. ,,~. ',: .. , ' __ .•
Once'Respondentlearnedthattimealone'(ofanylength)doesn,otcre'atea
valid,niarriag-e"p:-e~~~usedhisMo,tjoiit'oY~cate'tobefiled. In supporthe
': •• ",., -·'I~··--:::.. ~' J1 •..j.·.·,: ,;;,,: '!t.'.\ ~> ~. ·:;::-t'.~.. ,:;~.<::"';'·:,' ,\:,: ',: ," ':,:: "
filedanaffidavitexplainihg,amongother'things,whyheadmittedthe -''
partiesweremarried,inhis~lJJsw~r"a~<;l,byexten~ion,whyheactedas
thoughthepartieshadbeenhiam'edil{theyearspriorto filing'hisMotionto
Vacate.Respondentstate.s:
Becaus~_vyeha~~lived~ m~ apdwife fqrmorethanthirty
. I.'~". '.:' ._.. I'.~.,' .'"0 .~.~ .. : ~ -,
,yearswhenInafiledfor divorceI believedthattheamountof
timealonehadestablishedacommonlawmarriagebetween
usuntilI wasrecentlyinformedotherwise.Consequently
whenI answeredIna'spetitionfordivor?eI didnotthinkto
pleadthatwewerenevermarriedor thatInawasonly15'li
yearsold~henwe1:>eg~ncohabiting.At thetimeI answered
In,a;sPetiti'qn,bec~u~eof thepassageof timeI believedthose
things,IIl~denodifference.,'
.. ' ... '. :" ..
See~11ofRespondent'sAffidavit. R. at1911-1912.. .; ...
" " ' •• ·0.
App'ntBr. 11- 12.
, '. ,' .. ,. " .
II .. Petitioner'srep~;~tedavermentsandsworntestimonystating
thatthe'partieswere~arrie4.whe'risheha~absoluteknowledge
. thatthepart~eswererievermarriedis fraudonthecourt,it
-7-
, cdfistit~'tes"t.ncleatl'ha:rids"on'herparf(as.the~~easkingfor
equ~t~ble,r~Uef)and"n~~ate.s~n¥:poss~bili.ty~freasonable ,
'refianceonResi)()'ildent's;acquiescenceor statementsthatthe
partieswerem~r~ied.Her.k~owle~g~(arequal acces~to
knowledge)th~thepartieswere·D.evermarried~atstbe
applicatiQnof anyform of·estoppel.
: ',' :.:" .,' J- .:. ' .. '
AlthoughPetition~rpas'rieverre~,ted'the'factof theparty'snon-marriage,nor
couldshehave,shehas1}everadmittedit"untilnow. In sofarasRespondentis awareit is
thefirsttimePetitic5nerh~smadetha~admission~Shest~tes:"Appe'leeacla).owledges
thatthepartieswerenevermarried."App'eeBr. 15." It is alsoimp9rtanttonoteth~teven
t4o~ghshehasbeen9ivenampleQPPQrtunityoexplatnwhyshefalselypledthatthe
partie~werematrieqs~enevef'has~--She-w~ ch~1Ienged-atthetrialcourtlevelandi~
" •. , ..• 'j,~ "
Petitioner'sOpeningBri~f.a~dshe~asneverofferedanexplanationwhysh~pleda'~
marriagewhensheknewtherew~snone.Petitionerhasl1<Dtbeel)forthc9mingwith~he
Court.Shenowseeksto'~1~ve-thecou:higri6reher'fraudwhilesimultaneouslyseekingto
in'vokejudicia~estoppelagaipstResPQn~~ptforIV.sacquiesc~nce;lndmjsstatements.It is
truethatRespondentnev~rtookapositionin theproceedingsthatthepartieswerenot
marriedqntilhefiledhismotiontovac(;}~~forwa~tof ~ubj.ectmatterjurisdi~tion,buthe. "
, • \. f
explainedwhyhed~dnotbringthep~rty'sn~n-marriageto theattentionof theCourt.
That"explanationstandsunrefuted.
Petitioner'sposition.;snotthesapleasMrs.Caffall in the'Caffall case.in the
presentcasebothpartiesupquestionablyknewthattheywere,nevermarrie9.However,
oJ]ly theRespondentsOllghtto.explainwhyhethoughtheparn~snon-marriage,didnot ~
-8-
.make~~nydifferenc~~'"I{yljeliev~dthatthepartiesthirtyplusyearsof livingtogether
createdayalidcommoIlJawmarriage.Onceheknewthattimealonewas'notsufficient
....
tocreateavalidmarriagehesoughtosettherecordstraight.
Ill. GeneralEstoppel.Estoppelisa"principle'ofequityrequiringits
advocatet9cometocourtwithcleanhands.Petitionerhands
arenotclean.
Petitionerargilesthatprinciplesof generalestoppelcompelthisCourttoignoreher
fraudandaffirmtherulingbelow.Petitionermakesseveralpointsregardingthepresent
.' .
case,Caffallv.Caffall,5Utah2d407,410(1956)andVanDer 8tappenv. VanDer
Stappen,815P.2d1335,1338(UtahApp. 1991)in furtheranceofherargument.(1)First,
Petitionerstatestliiifthecases-ofCajfiill anaViinDiFFStiifipenaredirectlyonpoint.
App'eeBr.32. (2)'Second,PetitionerstatestheCourtin VanDer Stappen"explicitly
notedthatboththepartiesin Caffallknewthatthemarriagewasvoidbecausebothof
themhavehave[sic]hadpriorspouses."App'eeBr. 33. (3)Third,Petitionermakesthe
pointthatneitherCaffallor VanDer Stappenrequiredthatthepartyseekingthe
applicationof estoppelnotknowaboutheunderlyingflawin themarriage.App'eeBr.
33. (4)FinallyPetitionerstates:"TheAppellant,aswiththecitedcases,is attemptingto
setasidetheAmendedDecreetoavoidtheobligationstowhichhestipulatedandto
whichhehasbeenunabletoescapebytheuseof everyartificeonecoulddesign."Each
pointwill bebrieflydiscussed.
-9-
1. NeitherCaffallorYan DerStappen:aredirectly~ii'point.
. '
Petitionefstates"Thecasesaredirectlyonpolnt.,,2App'eeEr.32. TheCasesof
, ,
C'affallandVanDer Stapp~hbbthhavefactsandissu~s'ificdmmonwi.ththepresentcase,
butneitheraredirectlyonpoint. In 'CaJJa11 onlythe'husbandwaschargedwith
knowledgeof theimpedimerittothep~n4ie's'marriageand~ithperpetratingafniudonthe
court.App'ntBr. 38. Eh VanPer Sidpp~n,to theextehtthafCaffa/(wascbiH¥blling,the
issue'wrnedonwherttheappellantknewof theimp~diITieri(t8't4Jmarriage'ind further
hel,dthattheonlyevidencein ther~cordontheissue~{whoJcnewwhatandwhenthey... - .. . ,-.
lalewit wasap~ellai?-t'su1fdis~:~t~_~~r.fidavit.I~.'atl33~. vC!,~p~r$tappenalso.. --.. -_. - .. - ~.- ..
iri1portantty~e~~d,klls,th~the~tatinleAts:o{c6uhs~1a#dn~gati\ie'inf~r~etlcesarenot
" ," :11
evidence.Id.at1339.'
In thepresentcaseRespondentis not,.arguingthatthepartieshada VQidmarriage,
, ,
butratherthatpartieswereneve~ma~ed.~othCaffallandVanIJer Stappenstandfor, ,
thepropositio1!thataCourtneedssubjectjrtatterjurisdictiontoadjudicatea casebefQreit
" •. , .\o~_! .•
andin thecaseof adivorce,proceedingthatmeansthere,needstohavebeenamaniageto
2
Thecasesaredirec,t1yanP9int.IIIbath,thetrial~4 appellatecaurtsdet€nnmed
th~tthemamage'Ofthepcp}i~s,wasv()icl"be~~useth~pcwties~~rei1ev legally
married.Althaughin thiscaset}:leAppellanti~~guingt~athevoidness'Of
,m~ageCQm~S fromthelaek'Ofaceremony,thesame'argument'Ofavoid
, _ ,I •• , • ' t ,0 _ 0. ,-. - ': ... ;; . __;'.:0: 0-.
IIlapiageandalack'Ofsubjectmatterj~~4ictionismade:TIj.€ coUrtinVanDer
Stappenreversed,t1~e,trj.~~caurt'$upha~~ing,?ftherp.arfiage,ba,~eduponthefactual
detei1p.inatiori.hatthe~0virigpattydidnotdisc<Dvetthef~etthatheotherparty
, was'stillmameduntilafterthedycreewasentered~How~ver,thyGOu,rt ,sustained
andupheldth~holdlng'OfCaffal1,thatif the~f!au~g partyknows,orth~def~ct,
estoppelapplies.If a'partyacquiescestaadiv,orce4espit~Jmawingthatherewas
navalidrriarriage,that'pers~nhasperpetratedafrauduponthetrialcaurt.
-10-
confersubjectmatterjurisdiction.,
Respondenthasarguedandwouldargue,if it wereimportanttodoso,thatany
marriagecercrp.onyin 1964wouldhavebeenvoidbecausePetitio,~erwas15~ whenthe
partiesbegancohabiting,becausetherewasnoparentalorjudicialpermission(which
wouldh~vebeenrequiredatthetime)andbecausetherewasneveramarriagelicence
issued.Vo~dnessis nottheissuesinceth~reneverwasamarriage.
2. Contr~rytoP:e.titioner'sassertionbothpartiesi~Cattaildid notknowthe
marrfa'gewasvoid.
, ,
Petitionermisstatestheholdingin VanDerStappen.Petiti'onerstates:'
Importantly,theCourtin VanDerStappenv.V~~DerStappen,explicitly
noted'thatbothtn~partiesin CaIfa]rknewtb'iifthe'iIiiifria2e:wasvoid
because'both6fthern"havehave'[sic]hadpnors'p'ouses.'Therewas "
absolutelynorequirementin eithercasethatthepartyseekingthe
applicationof estoppelnotknowaboutheunderlyingflawin themarriage.
App'eeBr. 33.
Thatstatementdoesnotincludeacitationtothecase.Nowherein VanDer Stappenis it
"explicitlynoted[orstatedin anyfashion]thatboththepartiesin'Caffallknewthe
marriagewasvoid." Id. [Textandemphasisadded.]Whatthepartiesknewandwhen
theyknewit is thecruxof thematter.In bothcases(CaffallandVanDer Stappen)the
courtstatedMr. Caffallwastheonlypartychargedwithknowingthattherewasan, ,
impedimenttothemarriage.~eithercourt(Caffallor VanDer Stappen)found,stated,
concludedorimpliedthatMrs. Caffallknewtherewa.saninipeciimerittothemarriage
whenshefiledfordivorce.
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.3."Neithe,r..Caffaii ~~~a1i DerS~tippendealtwitbfraud1)yo~ie~e.~ldbgtn
assert'j.udici~lestcippelas"a;~erens.etosubject"fu~tter~u'rlsdi~tion~
PetitionerassyrtsthatneitherCaffaUnot VanDerStappenrequitedthattheparty
seekingtheitP-Plicationofesto~~elriotkh()wab()u~th~underlytl.&f).ilwmthemiuriage.
Neither"case'dealt\vitht atissue~Thefeisnot"eveRa"hinthatMrs.CaffAll knewher~.- .. - .." ,
" "
I' __: :: _ : ~. _ ..•.• ,.\ • I _.,: .. '.~.!:.; •......•. :.; :.,:', '. _ ,_. _.' : _ ' .
'marriagewasvqidwhenshefiledhercomplaint.Mrs.VauDerStappen'claimeQtohave
• " '- .- .;, ..', .. -< . - : ' " \ •. '~';' :.. ", .: , ' ' .. " : :' . : - .' '. ',' •. ,"
toldherhiisltariqshortlyaftertheirmafiiag~that"therewasaproblem.Ho~evei,.Mrs.
. ' .. .' " '- ~ .
VaftDerStappendi.9riotofferanaffidavitin supportof herversipnof the"factsporoffer
J •
• ~ ' ••• '. : _ •••••• '. ~ . J •• '- •
anyothe(formotptoof excepthera~seitioiisof counsel.I?espite~hel~~~pf admitted
evidence,thetrialcourt$idedwithMts Va:nDt5rStapp-en'a d-fOufidt~lat"Mr.VahD~r
" .. "
Stappenbecomeawareof theimpeQimentt9themarria~eshortlY'afteIthep~llies'Jt1rte
,'- ••.•• ~ •• ". J : •• ~ ,'-. ;. ".'. ;.~.~,;,~; "•••. ' _ ," •
1984wedding.Van"DerStdppe~·at1337.B'asedonthatfinding,thetrial'courtfoundno
groundsuponwhichtosetasigethedecree.On appealtheVanDer Stappencourt
reversedthetrialcourta1'!dstatedthefollowing:
Thetrial«ourtacceptedmemorand~,fromthepartiesontp.ei~sueof w1Jether
th~divorcedecre~shouldbeset~side.Thememorandqmsubtnittedby
ap:p,~H~~'~cou seli:r14~~{ttedthat~p,pelleehad.inform~d~ppenantof the
problemwithhern6rifinalpreviousdivQrc~sho~lYa(terher"weddingto
'·appell~nt.J~ow~yet,n9.~estiIn(jnyto~hi~effectwaseyergivenbyappellee.
,Indeed,becausenolive;testImonywast~ke~o~themotion~theonly .
evidenceof recordasto'Yhen,appellant-becameawareof theimpedimentto
the'partie's'marriage'i~'appella~t.'s·atfidaVit.· , . "
****
"To theextenthatCa~fal1CGrttrolshere,thetrialcourt'srefusalt9setaside
. thedivorcedecreedependsuponitsfindingthatappellantleari1~d'ofthe
rtonfinalnafureof appellee'sp~ordivorce~hortlyaftertheparties'wedding,
andbefdryth~ir'divorce.Thisfing~I,1g,fowever,C~Qt stand.Theonly
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record~videnceonthisiS~lle9f factis appellant'saffidavit,~tatingthathe
didnotle~i11'oftheimp~diIDent'tothemarriageuntilafterthedivorce
decree ndingthatmamagewas'entered.No evidencetothecontrary
appearsin therecord.[fn6]
Thereprese!ltationofappellee'scounselthatappellee~adadifferent
, versionotthefactsis notsufficientosupporthetrialcourt'sfiridmg.At
b~st,thatrepreseptatiqnis nothipgmorethan,unsworn4e~r~ayndargumentof
counse1.\¥hileitmay'appearreasonabletosuspecthatapp~ihint,wishIngtoavoid
hisalimonyobligationH~derthedivorcedecree,is Ip.otivatedtomisrepresentwhen
helearnedof theimpedimenttothemarriage,suchsuspicionalsocannotbe
consider(?,<levidence"Wearefacedwithasituationin ~hichthereis simplyno
evidence"thatcanbemarshaledt6supporthetrialcourt'sfinding.[fn7]
Giventhelackof anyactualtestimonyor otherproperlyadmittedevidence
toc~ntestappellan~'saffidavit,weseenobasisuponwhicht~~trialcourt
coulddisbelieveordisregardtheaffidavit.Therefore,th~findingcannot
stand.
VanDer Stapperz.at1337,~339.
,4.Respondentis atteDlptingtosetaside,theDecreeandAmendedDecree
becausetherewa'sn'o'subjectmatterjurisdictiontograntthem.
It istrueRespondentandPetitionerhavealwaysknownthattherewasnevera
marriageceremony.Respondentmaintainedthepositionthathewasmarrieduntilabout
September2008whenhelearnedforthefirsttimethattimealonedidnotcreateavalid
marriage.As heexplainedaboveandin hisOpeningBrief,Respondentthoughta
ceremonymadenolegaldifferencein themaritalstatusof thepartiesbecausetheyhad
\
livedtogetherformorethanthirtyyears.Assertingsubjectmatterjurisdictionasa
defensetoa·caseis notanartificeasassertedbyPetitioner.
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IV.' tlieTrlafConrt urtequivocilltydid nothaveSnbjectM,atter. '.' .
J-u"rlsd-i~~oi1.
-,.' -
It is a fldtiQntosaythetrial'courthadsubjectmatterjurisdicti,on.Thetrialcourt.... ' .... " ":-.....
saidit,didnothavesubjectmatterjurisdiction.R. ati145:9,16. A marriageis a
,prerequisiteothecourthavingsubje,ctmatterjrtrisdietiontoaGlj\1dicateadivQice.See, .
CaffallandVanDerStappendiscuss'edabov~.Theissueitl thi~caseiswhetherthereis a
basisforjudicialestbpp~ltooverridethelack,iof slibject'Iiiiitt~rjunsdictioIi.Thatis also
whatthetrialcourtsaid. R. at2145:9. The'questioIiis should'petiti611erheallowedto
assertsuchadeferisedespiteherknowing'fr.audontheCo-I.lrt,heruncleanhands,andher
. ,
indisputaoleklldwledgethattlf~'paTtie's'weretieVermam~:(LFfirthet,should-Petitibhet-he
.... -
. ;' •- ' .:"';' ,:',' ", ':', '.'
allowed'to"assertsucha:defense;desPitethet0tal'latkof ahyevidenceofbadfaithby
Respondentbrthetyperequiredtoshpporthisdefertseby~€titioner.l\espondentasserts
fqr"a1.lther~asonsannoubcedhereinandin hisOpeningBdef thatthefacts(i)[theinstant
casenullifyPetitioner'sass~rtionofjudicialestoppel.
Petitiol).ercitesVanDerStappenv. VanDer Stappen,815P.2d 1335(Utah
App.,1991)asauthoritytha~thecourtd()esnotneedsubj~ctmatterjurisdictionto
adjudicateadivorce.Petitionyr's'relianceis misplacedandagainshemisappliesthe
holdingof VanDerStapjJen.Thelanguage'Petitionerquot~stosupportherGontenti9nis
fromfootnote8 andis notthe40l~i:ngof thycasy. However,th~l~nguageof footnote8,
putin contextishelpful.1llesentencein th~bodyof thecasefrOIl?-wh.i9hfqqtnote8 is. "
takenreadsasfollows:
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Based,upontheforegoing,bycausetheonlye,videnceintherecordistothe
effecthatappellantdidnotlearnof theiinpedirrienttohismar.riagewith
appelleeuntilafterentryofthedivorcedecree,wemustholdth~thetrial
courteJIedin failingtograntapp~llant'smotionto setasidethedecree.
UnderUtahR.Civ.P.60(b)(5),thatdecreewasvoidbecausethetrialcourt,
underCaffall,lackedsubjectmatterjurisdiction.[fn8]
rd.at1339.
Likewise,theonlyevidencebeforethiscourtis thatRespondentlearnedin about
September2008thathewasnotmarriedbecausetimealonedidnotcreatealegal
marriagerelationship,whereuponhepromptlyfiledamotiontovacate.
CONCLUSION .
F~~_t!I~_!eas~~stated_hereina dstatedin Respondent's()peningBrief,
RespondentregueststheCourtof Appeals,reversethetria~c.ou~:andremandthiscaseto
thetrialcourtforentryof anordervacatingall priordecreesandordersin thiscaseand... ,
fore1.ltryof anorderof dismissalfor lackof subjectmatterjurisdiction.
DATED this26nddayof January,2009.
--
Robertp.Dame
DenverC. Snuffer,Jr.
AttorneysforRespondent
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PROOF OF SERVICE
.. ' : ,I
I herebycertifythattwotrueandcorrectcopiesof thef(DigomgREPL Y B-RIEF OF
APPELLANT weremailed,postagep~epaid,fax~aor handdeliveredto thepartYlisted
belowandeight(onecontaininganoriginalsignatUre)wereflied with theUtahCourtof
Appeals:
RosemondG. Blakelock
75Sout}1300West
Provo,Utah84601
Attorneyfor InaMarieJohnson
DATED this26TH dayof January,2009.
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